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At-Will Employment and Its Limitations Under Federal Discrimination Law
Introduction

Employment at will has long been the default rule governing employment
relationships in the United States. Under the doctrine, eitherthe employer or the
employee may terminate the employment relationship at any.time, for any reason, or
for no reason at all, provided the termination does not violate Statutory or contractual
limitations. Supporters argue that at-will employment,promotes labor market
flexibility, economic efficiency, and managerialautonemy:Critics, however, contend
that the doctrine leaves employees vulnerable to arbitrary dismissals and creates an
imbalance of bargaining power that federal employment discrimination laws only
partially correct. '

Over the past sixty years, Congress has enacted a series of statutes—including Title
VIl of the Civil Rights Act of 1964, the Age'Discrimination in Employment Act (ADEA),
the Americans with Disabilities Act (ADA);and related legislation—that significantly
limit employers' freedom to discharge employees. These statutes prohibit termination
decisions motivated by protected.characteristics or unlawful retaliation. Yet courts
continue to wrestle with the extent'of these protections, particularly regarding
causation standards, employerintent, and evidentiary burdens. Circuit courts have
reached differing conclusionsioniseveral important issues, producing uncertainty for
employers and employees alike.

This essay argues that while féderal discrimination statutes substantially constrain
the traditional at-will doctrine, they have not displaced it. Instead, the modern
employment relationship reflects a hybrid model in which employer discretion
remains the default rule but is increasingly conditioned by anti-discrimination
principles. Moreover, disagréements among the federal circuit courts concerning
causation standards and g¥identiary frameworks demonstrate that the boundaries of
at-will employment remain contested rather than settled.

I. The Historical Foundations of Employment At Will

The employment-at-will doctrine emerged during the late nineteenth century as
American courts embraced freedom of contract and limited judicial interference in
private employment relationships. Horace G. Wood's influential treatise articulated
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the general principle that indefinite employment contracts could be terminated by
either party at any time absent an agreement specifying duration.

Although the doctrine became deeply embedded in American common law, it was
never absolute. Courts gradually recognized exceptions based on express contracts,
implied contractual obligations, collective bargaining agreements, public policy
protections, and the implied covenant of good faith in certain jurisdictions.
Nevertheless, absent one of these exceptions, employers generally retained broad
authority to dismiss employees without demonstrating good cause.

The rationale for at-will employment rested upon economic flexibility. Employers
could respond quickly to changing business conditions, while*employees retained
corresponding freedom to seek alternative employment. Howewer, this formal
symmetry often failed to reflect the unequal bargaining power characterizing modern
labor markets. As industrial employment expanded ddringsdhe twentieth century,
concerns regarding discrimination and arbitrary dismissals,prompted legislative
intervention. ' '

Il. Federal Anti-Discrimination Statutes asskimitations on At-Will Employment

Congress fundamentally altered the landscape,of employment law through Title VII
of the Civil Rights Act of 1964. Title VII prohibits employers from discharging
employees because of race, color, religiongsex, or national origin. 42 U.S.C. §
2000e-2(a).

Subsequent legislation expanded these protections. The ADEA prohibits age
discrimination against employees,aged forty and older, while the ADA bars
discrimination against qualified,individuals with disabilities and requires reasonable
accommodations in appropriate circumstances. Additional protections exist under
statutes such as the Pregnancy Discrimination Act, the Equal Pay Act, the Uniformed
Services Employment and Reeémployment Rights Act (USERRA), and the Genetic
Information Nondiscriminatien Act (GINA).

These statutes do.not.abolish employment at will. Rather, they carve out specific
unlawful reasons fortermination. Employers remain free to terminate employees for
poor performance, restruﬁg, economic necessity, personality conflicts, or virtually
any nondiscriminatory reason. Consequently, federal law transforms the doctrine by
limiting the reasons upon which discharge decisions may lawfully rest rather than
requiring employers to establish just cause.

The Supreme Court recognized this balance in McDonnell Douglas Corp. v. Green,
establishing a burden-shifting framework that enables plaintiffs to prove intentional
discrimination through circumstantial evidence. 411 U.S. 792 (1973). Under this
framework, plaintiffs first establish a prima facie case, after which employers must
articulate a legitimate, nondiscriminatory reason for the adverse employment action.
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The burden then shifts back to the plaintiff to demonstrate that the employer's
explanation constitutes pretext.

Although frequently criticized for complexity, the McDonnell Douglas framework
remains central to federal employment litigation because discriminatory motives are
rarely admitted directly.

lll. Causation Standards and Judicial Disagreement

One of the most significant limitations on federal discrimination‘law arises from
differing causation requirements across statutes. The Supreme€ourt has interpreted
various employment statutes to require different levels of causal connection between
discriminatory intent and adverse employment actions.

In Price Waterhouse v. Hopkins, the Court held that Title' VIl permitted mixed-motive
claims where discriminatory considerations formed one motivating factor among
several employment decisions. 490 U.S. 228(1989)."Congress subsequently
codified and modified aspects of this framewarksthrough the Civil Rights Act of 1991.

By contrast, Gross v. FBL Financial Servicesginc. interpreted the ADEA as requiring
plaintiffs to prove that age was the "but-for* cause of the employer's decision rather
than merely one motivating factor. 557 U.S. 167(2009). Similarly, University of Texas
Southwestern Medical Center v. Nassar required,but-for causation in Title VII
retaliation claims. 570 U.S. 338 (2013):

These differing statutory standards create practical challenges. Employees pursuing
discrimination claims under Title VIllmay succeed by showing that discrimination
motivated the employer's decisionpwhereas ADEA plaintiffs must satisfy a more
demanding but-for standard.

The resulting doctrinalicomplexityshas generated disagreement among federal circuit
courts regarding how these causation standards interact with summary judgment
and evidentiary analysis:

IV. Circuit Court Disagrernts

Federal appellate courts Wave adopted differing approaches to applying anti-
discrimination statutes, particularly concerning evidence required to survive
summary judgment.

One area of disagreement concerns the relationship between the McDonnell
Douglas framework and mixed-motive claims. Some circuits have permitted plaintiffs
to rely upon either framework depending upon available evidence, while others have
applied more restrictive approaches emphasizing but-for causation even where
multiple motives arguably influenced employment decisions.



Student’s Last Name 4

For example, the Seventh Circuit has emphasized evaluating the entire evidentiary
record rather than compartmentalizing evidence within rigid doctrinal categories. In
Ortiz v. Werner Enterprises, Inc., the court criticized artificial distinctions between
direct and indirect evidence, instructing courts to determine whether the totality of the
evidence would permit a reasonable jury to conclude that discrimination motivated
the employer's decision. 834 F.3d 760 (7th Cir. 2016).

Other circuits have continued relying more heavily upon traditional burden-shifting
analysis. Although many ultimately reach similar outcomes, their analytical methods
differ significantly, creating uncertainty regarding the precise evidentiary burdens
facing plaintiffs.

Circuit disagreement has also emerged regarding comparatorevidence. Some
courts require plaintiffs to identify nearly identical comparatars, While others permit
broader comparisons involving employees who are similacysituated in material
respects. These differing standards substantially affect plalntlffs ability to establish
prima facie discrimination.

Likewise, courts vary in evaluating so-called™stray remarks." Certain circuits treat
discriminatory workplace comments as weak evidenee unless directly connected to
the challenged employment decision. Others are more willing to consider such
remarks within the broader context of circumstantial evidence.

These disagreements illustrate that federal discrimination law remains a developing
field despite decades of statutory interpretation.

V. The Supreme Court's Expansion of Federal Employment Protections

Although doctrinal disagreements,persist, recent Supreme Court decisions have
significantly expanded federal'statutory protections.

In Bostock v. Clayton'County,the Court held that discrimination because of sexual
orientation or gender identity.constitutes discrimination "because of sex" under Title
VII. 590 U.S. 644 (2020). Justice Gorsuch's textualist opinion emphasized that
terminating an emplayee for being gay or transgender necessarily involves treating

that individual differentlyyuse of sex.

Bostock represents one offthe most consequential developments in modern
employment discrimination law. Importantly, however, the decision did not undermine
employment at will generally. Employers remain free to discharge employees for
lawful reasons unrelated to protected characteristics. The case instead clarified
which reasons federal law forbids.

Similarly, the ADA has expanded judicial scrutiny of termination decisions involving
disabled employees by requiring individualized assessment and reasonable
accommodation before adverse employment action occurs.
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These statutory developments demonstrate Congress's and the judiciary's continuing
effort to reconcile employer discretion with equal employment opportunity.

VI. Critical Evaluation

The relationship between employment at will and federal discrimination law reflects
an inherent constitutional and policy tension.

Defenders of the at-will doctrine argue that employers require, flexibility to respond
efficiently to economic conditions. Excessive legal regulation may discourage hiring,
increase litigation costs, and reduce competitiveness. Moreover; employers retain
legitimate interests in maintaining productivity, disciplinefanderganizational
effectiveness. ;

Conversely, critics argue that unrestricted termination‘authority enables covert
discrimination that is difficult to detect. Modern employmentrelationships involve
substantial economic dependence, making arbitrary*dismissal capable of inflicting
severe financial and psychological harm. Anti=dis€rimination statutes therefore
perform an essential corrective function by prohibiting employment decisions based
upon characteristics unrelated to individual/merit.

The continuing disagreement among circuit courts illustrates that determining
discriminatory motivation is rarely straightforward. Employment decisions often
involve multiple legitimate and illegitimate considerations simultaneously. Judicial
disagreement over evidentiary standards reflects broader uncertainty concerning
how aggressively courts should"police employer discretion.

A further challenge arises from proeedural barriers. Summary judgment standards,
comparator requirements, andvarying interpretations of circumstantial evidence may
prevent potentially meritoriousielaims from reaching juries. Although employers
deserve protection against frivolous'litigation, excessively restrictive evidentiary
requirements risk undermining Congress's objective of eliminating workplace
discrimination.

Consequently, greater doetrinal consistency among federal appellate courts would
improve predictability whi7eserving appropriate employer flexibility.

Conclusion

Employment at will remains the foundational principle of American employment law,
but it no longer represents unrestricted managerial authority. Federal anti-
discrimination statutes have imposed significant legal constraints by prohibiting
discharge decisions motivated by protected characteristics and retaliatory intent.
Supreme Court decisions such as McDonnell Douglas, Gross, Nassar, and Bostock
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have shaped these statutory limitations while preserving the broader structure of at-
will employment.

Nevertheless, important doctrinal disagreements persist among the federal circuit
courts. Divergent approaches to causation, comparator evidence, burden-shifting
frameworks, and summary judgment demonstrate that the precise limits of employer
discretion remain unsettled. These disagreements affect not only litigation outcomes
but also employers' compliance strategies and employees' practical ability to
vindicate statutory rights.

Ultimately, federal discrimination law has transformed rather than displaced
employment at will. The modern employment relationship reflects acareful balance
between preserving employer flexibility and ensuring equal"opportunity in the
workplace. As federal courts continue interpreting anti-discrimination statutes, the
evolution of this balance will remain one of the central challenges of American
employment law.
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